I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ST. PAUL FIRE & MARINE ClVIL ACTI ON
| NSURANCE CO. , : No. 07-270
as subrogee of :
Brandywine Cira, L.P.

Plaintiff,
V.

TURNER CONSTRUCTI ON
CO. , :

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. April 2, 2008

This case arises out of the construction of the Cra
Centre, a skyscraper in Phil adel phia, Pennsylvania. Brandyw ne
CralLP. (“CGra”), the owner of the project, contracted with
Turner Construction Conpany (“Turner”) for Turner to act as
Construction Manager and oversee the project. Follow ng a m shap
during the project, Cra' s insurance provider, St. Paul Fire and
Mari ne | nsurance Conpany (“St. Paul”), paid CGra over $5 mllion
for damage caused to the building. St. Paul, as Cra’ s subrogee,
now seeks to recover that noney from Turner. Turner, on the
ot her hand, clains that all rights to subrogati on were wai ved
contractually by GCira.

St. Paul seeks a declaratory judgnent as to the neaning

of the contract between Cra and Turner. The parties agree on
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the facts of the case and have filed cross-notions for summary
judgnent. For the reasons set forth below, Turner’s notion for

summary judgnment will be granted and St. Paul’s notion wll be

deni ed.
BACKGROUND
A. Fact s

I n Novenber 2003, Turner and Cra entered into the
Construction Managenent Services Agreenent (the “Agreenent”).
Turner agreed to act as Construction Manager and to construct the
project in accordance with the requirenments of the contract
docunents. The Agreenent provided that each party woul d obtain
certain insurance protection. Pursuant to the Agreenent, Cira
purchased a property insurance policy entitled “Contractor’s and
Owmer’s Protection Coverage” (the *“Subrogation Agreenment”) from
St. Paul.?!

During the construction of the CGra Centre, Tracey

1 Under the Subrogation Agreenent, St. Paul becane

subrogated to Cira’'s rights under the Agreenent wi th Turner.
Subrogation is “[t] he principle under which an insurer that has
paid a | oss under an insurance policy is entitled to all the
rights and remedi es belonging to the insured against a third
party with respect to any | oss covered by the policy.” Black’'s
Law Di ctionary (8th ed. 2004). The Subrogation Agreenent

provi ded that any right of recovery held by Cra and any proceeds
recovered followng a | oss covered by the Agreenent woul d bel ong
to St. Paul. Statenent of Undisputed Facts f 27 (doc. no. 15)
However, Cira could, wthout St. Paul’s perm ssion, waive its
right to recovery as long as the waiver was nade before a | oss
occurred. I1d.
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Mechani cal, a subcontractor of Turner, installed a flow neter in
a pipe on the 28th floor of the Centre. The neter forned a part
of the building’ s heating, ventilation and air conditioning
system It controlled the flow of water through the pipe. On
July 10, 2005, the flow neter detached fromthe pipe in which it
had been installed, resulting in a |leak that caused substanti al
damage to the building, which was still under construction.
Fol l owi ng the accident, St. Paul paid to Cra over $5 nmillion in

damages.

B. The Constructi on Managenent Servi ces Agreement

The Construction Managenent Services Agreenent (the
“Agreenent”) was entered into by Turner and Cra to govern the
construction of the Cra Centre. Article 13 of the Agreenent,
entitled “Insurance and Bonding,” required both Gra and Turner
to purchase insurance policies that nmet certain criteria set
forth in the Agreenent.

Section 13.1 required the Constructi on Manager, i.e.,
Turner, to purchase certain types of insurance, including
wor kers’ conpensation and enployers’ liability insurance,
comercial general liability insurance, railroad protective
[iability insurance, conprehensive autonobile liability
i nsurance, and unbrella excess liability protection. A m ni num

anount of coverage per occurrence was required by the contract
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for each type of insurance, but the contract allowed Turner to
obtain nore than the required amount of coverage if it chose to
do so:

“I'f the Construction Manager desires to have

l[imts in excess of those required by Omer, or

desires to carry additional coverages for its own
protection, the arrangenents therefor and the

cost thereof shall be the sole responsibility of

t he Construction Manager.”

Agreenment 8§ 13.1, Ex. 3, Statenent of Undisputed Facts (doc. no.
15-4) [hereinafter, “Agnt.”].

In addition, the Agreenent provided that “[n]othing
contained in the insurance requirenents of this Article 13 is to
be construed as limting the extent of the Construction Manager’s
responsibility for paynent of damages resulting fromits
operations under [the Agreenent].” |d.

Section 13.2 of the Agreenent obligated the Oaner,
Cra, to “maintain All Ri sk Builder’'s Ri sk Insurance in the nane
of the Owner, Construction Manager, Subcontractors and sub-
subcontractors.” 1d. 8 13.2. The section also set forth
requi renents for the Builder’s Ri sk Insurance.

Section 13.2.9, the section at the heart of this

di spute, is entitled “Waivers of Subrogation” and it provides as

foll ows:

The Omer and Construction Mnager waive all
rights against (1) each other and any of their

subcontractors, sub-subcontractors,
enpl oyees, each of the other

caused by fire or other causes of
extent covered by property insuran
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pursuant to this Paragraph 13.2 or other property
i nsurance applicable to the Wrk, except such
rights as they have to proceeds of such insurance
hel d by the Omer as fiduciary. . . . A waiver of
subrogation shall be effective as to a person or
entity even though that person or entity would
otherwise have a duty of indemification

contractual or otherwise, did not pay the
i nsurance premum directly or indirectly, and
whether or not the person or entity had an
i nsurance interest in the property danmaged.

Agnt. § 13.2.9.

1. CROSS-MOTI ONS FOR SUMVARY JUDGVENT

The parties have filed cross-notions for sunmary
judgnent, asking the Court to decide the neaning of the contract.
Turner argues that, under Section 13.2.9, Cra waived all rights
to subrogation and that St. Paul is bound by that waiver. St.
Paul does not dispute GCra' s right to bind St. Paul by a waiver
of subrogation. It argues only that the waiver of subrogation
cl ause does not prevent St. Paul from seeking conpensation from
Turner, but only prevents Turner’s insurer from seeking
conpensati on agai nst any of the other parties involved in the

proj ect .

A Summary Judgnent St andard

Summary judgnent is proper when “the pleadings, the
di scovery and disclosure materials on file, and any affidavits,

show that there is no genuine issue as to any material fact and

-5-



that the novant is entitled to judgnent as a matter of |aw "?2
Fed. R Cv. P. 56(c). Wen confronted with cross-notions for
summary judgnent, as in this case, the court considers each

noti on separately. See Coolspring Stone Supply, Inc. v. Am

States Life Ins. Co., 10 F. 3d 144, 150 (3d G r. 1993) (noting

t hat concessions nade for purposes of one party’s sumary
j udgnent notion do not carry over into the court’s separate
consi deration of opposing party’s notion); 10A Charles A Wi ght

et al., Federal Practice and Procedure 8§ 2720 (3d ed.). Although

cross-notions nust be considered separately on the nerits, a
determ nation of a common issue of |aw may be dispositive of both

nmoti ons.

B. Contract Interpretation®

The fundanental rule in interpreting the nmeani ng of
a contract is to ascertain and give effect to the
intent of the contracting parties. The intent of
the parties to a witten agreenment is to be
regarded as being enbodied in the witing itself.
The whole instrunment nust be taken together in
arriving at contractual intent. Courts do not
assume that a contract's |anguage was chosen
carelessly, nor do they assune that the parties
were ignorant of the neaning of the |anguage they
enpl oyed.

2 The parties agree that there are no genui ne issues of

material fact in this case and have submtted a joint statenent
of undisputed facts. Therefore, the Court proceeds to consider
the |l egal issues raised in the case.

3 The parties agree that Pennsylvania | aw governs the
interpretation of the Agreenent.
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Mur phy v. Dugquesne Univ. of the Holy Ghost, 777 A .2d 418, 429

(Pa. 2001) (citations omtted). “[T]erms in one section should
not be interpreted to nullify or conflict with other terns. |If
one cl ause appears to conflict with another, the clauses should
be construed, if possible, as consistent with one another.” AG

Cullen Constr., Inc. v. State Sys. of Hi gher Educ., 898 A. 2d

1145, 1168 (Pa. Commw. Ct. 2006) (citation omtted).

C. Application

The Court concludes that the waiver of subrogation in
the Agreenent bars St. Paul’s claimagainst Turner. This
interpretation of the contract is mandated by the contract
| anguage and is the only interpretation that allows the terns of

the contract to be construed as consistent with one anot her.

1. Allowing St. Paul’s claimwuld require the Court
torewite terns of the contract

Section 13.2.9 of the Agreenent provides that “[t]he
Owner and Construction Manager waive all rights against (1) each
ot her and any of their Subcontractors, sub-subcontractors, agents
and enpl oyees, each of the other.” Agm. 8§ 13.2.9. The express
| anguage of the provision states that each party waived its right
to subrogation “against . . . each other.” 1d. Nonetheless, St.
Paul suggests that Turner’s right to subrogati on was wai ved, but

Cra s right was preserved. Allowing St. Paul to assert a claim
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agai nst Turner would directly contradict the | anguage of the
Agreenent; therefore, the Court concludes that St. Paul’s claim

has been waived.* Profit Wze Marketing v. West, 812 A 2d 1270,

1274-75 (Pa. Super. 2002) (refusing to “nodify the plain neaning

of the words [in a contract] under the guise of interpretation”).

2. Hol ding that St. Paul’s claimhas been wai ved
avoi ds contradiction between the terns of the
Agreenment _and i s consistent with the structure of
t he Agr eenent

St. Paul argues that what it refers to as the
“liability preservation” clause of Section 13.1 preserves
Turner’s liability despite the waiver of subrogation provision.
Section 13.1 provides, in relevant part, that “[n]othing
contained in the insurance requirenents of this Article 13 is to
be construed as limting the extent of the Construction Manager’s
responsi bility for paynent of damages resulting fromits
operations under this [Agreenent].” Agm. 8 13.1. [If Section
13.1 preserves subrogation clains against Turner, then Section

13.1 and Section 13.2.9 directly contradict one another. Such a

4 St. Paul relies heavily on Turner Construction Co. V.
John B. Kelly Co., 442 F. Supp. 551 (E.D. Pa. 1976), to argue
that its right of subrogation has not been waived. This reliance
is msplaced. Kelly turned on the interpretation of a contract
bet ween Turner and its insurance conpany and required a
determ nati on of whether Kelly was an insured under the contract.
Kelly did not involve a contract, like the one in this case, with
an express provision waiving subrogation rights between the
plaintiff and defendant.
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contradiction within the ternms of a contract nust be avoided if
the ternms can be read as consistent with one another. AG Cullen

Constr., Inc., 898 A 2d at 1168.

A contradiction between the contract terns can be
avoi ded by reading the “liability preservation” clause in the

context of Section 13.1. See Tronbetta v. Raynond Janmes Fin.

Servs., Inc., 907 A 2d 550, 560 (Pa. Super. C. 2006) (stating

that clauses of a contract nmust be read in context with
“consideration of their conbined effects”) (citing Brown v.
Cooke, 707 A . 2d 231, 233 (Pa. Super. C. 1998)). The liability
preservation clause follows i medi ately behi nd | anguage regardi ng
Turner’ s purchase of insurance in excess of the mninmum/|evels
established in the Agreenent:

If the Construction Mnager desires to have

limts in excess of those required by Owner,

or desires to carry additional coverages for

its own protection, the arrangenents thereof

and the cost thereof shall be the sole

responsi bility of the Construction Manager.
Agnt. § 13.1.

Placing the liability preservation statenent
i medi ately after this | anguage suggests that the parties wanted
to make clear that Turner would renmain responsible for paynents
in excess of its insurance coverage if it opted not to purchase
extra insurance. In other words, Turner could not rely on the

i nsurance requirenents in Section 13.1 to act as caps to its

potential liability.



This interpretation of the liability and subrogation
clauses is supported by the structure of the Agreenent. Section
13.1 governs Turner’s responsibility to purchase insurance. The
l[iability preservation clause is found in Section 13.1
indicating that it relates to Turner’s insurance and how Turner’s
purchase of insurance affects Turner’s liability. On the other
hand, the waiver of subrogation clause appears in the sanme
section as the discussion of Cra' s purchase of All Risk
Buil der’s Ri sk insurance. Thus, it appears that the waiver
relates directly to the Builder’s Ri sk policy, which is the
policy under which damages were paid in this case. Placing the
wai ver of subrogation in the Builder’'s Ri sk section nmakes cl ear
that the parties intended the waiver to apply to paynents made
under the Builder’s Ri sk section.

The joint statenment of undi sputed facts states that the
money paid to Gra by St. Paul was paid pursuant to an insurance
policy obtained pursuant to Section 13.2 of the Agreenent. Thus,
the parties recognize that Section 13.2 is the nost rel evant
section of the Agreenment for purposes of this dispute. |If the
Court were to find that Sections 13.1 and 13.2 conflict (which it
does not find), the Court would still hold that Section 13.2
governs the dispute because the insurance policy in question is
governed by Section 13.2. The waiver of subrogation found in

Section 13.2 applies because the Al Builder’s Ri sk Insurance at
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i ssue here is governed by Section 13. 2.

I11. CONCLUSI ON

For the aforenentioned reasons, Turner’s notion for
sumary judgnent will be granted and St. Paul’s notion will be
denied. The Court declares that Cira waived all rights to

subrogation in the Agreenment. An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ST. PAUL FIRE & MARINE ClVIL ACTI ON
| NSURANCE CO. , : No. 07-270
as subrogee of :
Brandywine Cira, L.P.

Plaintiff,
V.

TURNER CONSTRUCTI ON
Co.,

Def endant .
ORDER

AND NOW this 2nd day of April 2008, for the reasons
stated in the attached nenorandum it is hereby ORDERED t hat
plaintiff’s nmotion for summary judgnment (doc. no. 14) is DEN ED

Def endant’ s cross-notion for summary judgnment (doc. no. 16) is

GRANTED.

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




